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at the top right-hand corner. It's the first

thing on this page.

A Yes, that's right.

Q And I believe you said that you

guys anticipated that there might be

litigation concerning this, correct?

A Yes, we felt as though the

relationship was unraveling.

Q So you wrote this document, Ms.

Gaiski, with an eye towards the fact that it

might be used in litigation some day, correct?

A No, I wrote the document so that

when we called Ken Solomon, we could point to

the fact that we had actually called the field

and spoken to them one by one specifically

about The Tennis Channel.

Q Well, you wrote this document

specifically with an eye towards the fact that

there could be litigation over this, didn't

you?

A My lawyer asked me to write that.

I wrote it.

Neal R. Gross & Co., Inc.
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BY MR. PHILLIPS:

Channel?

A I was aware that there was the

correct?
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I don't have anyMR. PHILLIPS:

A Yes.

JUDGE SIPPEL: Do you have any

MR. PHILLIPS: Yes, Your Honor.

Q And even though you anticipated
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JUDGE SIPPEL: When he says you,

Q And when you wrote it, you were

questions, Mr. Schonman?

further questions. Thank you.

and Versus in particular, better than Tennis

treated its affiliated network, Golf Channel

litigation, your testimony, Ms. Gaiski, is

that you never thought about whether Comcast

aware that you could be sued about this,

potential issue of that.

personally.

Absolutely.

he's talking about Comcast being sued, not you
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MR. SCHONMAN: Just a few.

CROSS EXAMINATION

BY MR. SCHONMAN:

Q Good morning, Ms. Gaiski. My name

is Gary Schonman and I'm co-counsel, at least

today, for the Enforcement Bureau. I just

have a few questions.

JUDGE SIPPEL: Welcome to join us.

I haven't seen you in a while.

MR. SCHONMAN: Thank you. We're

in the admirable role of doing cleanup after

other cross examination.

BY MR. SCHONMAN:

Q Just a few questions for you. You

prepared the economic analysis and spoke with

the folks in the field at the request of Mr.

Bond, is that correct?

A Yes.

Q And with respect to the economic

analysis, what exactly did he ask you to do?

A I don't specifically recall. This

is a very typical exercise for us to trend out

Neal R. Gross & Co., Inc.
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total aggregate license fees.

Q That's reflected in Comcast

Exhibit 588, the chart?

A I don't see an exhibit.

JUDGE SIPPEL: Did you say "trend

out"?

THE WITNESS: Yes.

JUDGE SIPPEL: Current license

fees or?

THE WITNESS: Trend out total

aggregate license fees.

JUDGE SIPPEL: Thank you.

BY MR. SCHONMAN:

Q And essentially, does this chart

depict how much it would cost Comcast if it

moved The Tennis Channel to different tiers?

A That's correct.

Q In the course of preparing your

economic analysis, was there any consideration

given to how much Comcast might gain by moving

The Tennis Channel to a more widely-

distributed tier?

Neal R. Gross & Co., Inc.
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A My job was to do the two things

that I did which was running economics and

survey the field interest.

Q I understand that. But did you

give any thought to preparing an analysis of

what Comcast might gain by moving Tennis

Channel to a more widely distributed tier?

A No, we did not other than talk to

the field.

Q And why didn't you run any numbers

in that respect on what might gain?

A Well, when you say what we might

gain, so we talked to the field about would

they acquire new subscribers. We talked to

the field about would they upgrade subscribers

from a lower level of service to a higher

level of service.

Q I understand you spoke with the

field, but I'm focusing on the numbers that

you ran. And that's a very specific chart,

your conversation with the field appears to

have been at least to me, a little less

Neal R. Gross & Co., Inc.
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specific. In terms of running specific

numbers from what Comcast might have gained by

moving The Tennis Channel to a more widely-

distributed tier, why didn't you run any

numbers on that?

A I wasn't asked to.

Q Did you offer to?

A I don't think so. It's not the

way we normally work it. We would look to the

field to run those numbers and/or give it that

consideration and then come back to us.

Q And did the field run numbers in

that respect?

A I don't know specifically.

Q Did you look at any numbers that

the field provided you to determine whether

Comcast would have gained anything by moving

Tennis Channel to a more widely-distributed

tier?

A No, I did not see any specific

analysis.

Q Did you ask for any?

Neal R. Gross & Co., Inc.
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A No.

Q Why not?

A It's not typically the way we

work.

JUDGE SIPPEL: What I'm getting

here is that the field -- I'm sorry to

interrupt you, Mr. Schonman, but the field is

that they don't report to you.

THE WITNESS: That's right.

JUDGE SIPPEL: But if you have a

question,they're supposed to answer your

questions if they can.

THE WITNESS: That's right.

JUDGE SIPPEL: They report to

Finance, is that -- headquarters Finance, that

would be their reporting line, is that

correct?

THE WITNESS: Well, they each have

their own departments where they report to a

division. So the Finance field people would

report to the Finance Division people who

report to the Finance Headquarters people.

Neal R. Gross & Co., Inc.
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BY MR. SCHONMAN:

Mr. Schonman.

JUDGE SIPPEL: All right. If

they report up and through the marketing
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I don't know thatTHE WITNESS:

JUDGE SIPPEL: But they do report
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Q Could you have asked the personnel
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JUDGE SIPPEL: But it's up the

THE WITNESS: Well, specifically

you've got anything further on that, go ahead,

the marketing folks report to Finance. But

let me help you here. They do report to the

in the field to provide you with numbers as to

marketing and the programming.

each group oversees the finances and the

group. So they do not report to me, no.

General Manager and the General Manager in

reporting is being done. And you're not in

that segment, is that correct?

the people I'm talking to are marketers, so

to Finance, is that the answer to my question?

line in the finance segment that all this
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how Comcast might benefit from moving The

Tennis Channel to a more widely-distributed

tier?

A I could have. I've never been

asked to do that nor have I done that for any

launches.

Q And the substance of your

conversation with the folks in the field is

reflected in Comcast Exhibit 130, your

handwritten notes, correct?

A This is 130?

Q The handwritten notes.

A Yes.

Q There's been some discussion about

the words "work product" at the very top right

of Exhibit 130, Comcast Exhibit 130. And I

apologize if this has already been asked and

answered, but I just don't remember the

answer. Were those words inserted

concurrently with your creation of these notes

or some time after?

A They were concurrent.

Neal R. Gross & Co., Inc.
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Q So you were told in advance that

any notes you take would contain that

reference to work product?

A I was told on the call, it was

recommended by my programming lawyer who does

negotiations with me to write that on the top

there.

Q So the lawyer was on the phone

call with you when you spoke to the folks in

the field?

A Yes, sir.

Q Which did you do first, prepare

the economic analysis or speak with the folks

in the field?

A I believe I prepared the economic

analysis first.

Q And did you provide a copy of that

economic analysis to each of the individuals

on the phone conversation?

A I cannot recall.

Q Do you know whether during that

phone conversation anyone in the field

Neal R. Gross & Co., Inc.
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referred to your economic analysis?

A I do not recall? They definitely

knew the economics behind it. I don't believe

they knew company total economics, but they

knew the proposal.

Q Earlier when Mr. Carroll was

asking you some preliminary questions, you

made a reference there was an unraveling

relationship between Comcast and the folks

from The Tennis Channel. Do you recall that?

A Yes.

Q Can you share with us what you

meant by this "unraveling relationship"?

A Well, particularly during the '07

time frame, Mr. Solomon and Mr. Bond got a lot

of phone calls that I was not in attendance

on. I just recall Mr. Bond coming back to me

several times saying you know, they're getting

more and more upset. They feel as though

people in the field are not being responsive

or want their launches, but then don't follow

up on them. And Mr. Bond asked me several

Neal R. Gross & Co., Inc.
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times to go to the field and help try to

figure out the he said/she said that was going

on there.

I think Matt Bond just related to

me that he felt as though his calls with Ken

were getting more and more contentious and

tense.

Q And so you did speak with folks in

the field about this?

A Yes.

Q What did you learn from your

discussions?

A That many of them felt as though

the cost was a problem with melting it down.

And that people weren't calling and demanding

The Tennis Channel. So they felt as though

why should we take on this expense, when we're

not hearing from people that they really have

to have the channel. Remember, when people

called in we had the channel and they bought

sports tier.

Q Ms. Gaiski, can I direct your

Neal R. Gross & Co., Inc.
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attention to Comcast Exhibit 78 which is your

direct written testimony? And specifically,

paragraph 7 which is on page three of that

document. Do you see that?

A Yes.

Q See about halfway down on

paragraph 7, you state "that claim" and that's

the claim about discrimination.

A Yes.

Q You say "that claim is unfounded.

There has been no discrimination against

Tennis Channel", etcetera, etcetera. Do you

see that?

A Yes.

Q Your reference to the word

"discrimination", what do you mean there?

A To me that means that we have not

treated Tennis Channel any -- we haven't

treated Versus or Golf any better because of

their affiliation.

Q Are you familiar with the FCC test

for determining whether there's

Neal R. Gross & Co., Inc.
202-234-4433



with it.

affiliated network.

discrimination?

there's no discrimination that the claim is

••••••••••••••••••••••••••••••••••••••••••••

In the second

I understand it toThat's true.A

Q I'm sure they are. How about you
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Q So when you claim here that

A I know my lawyers are familiar

A I don't know that I can speak

Q Can you turn to page five, please,

specific to it.

of your direct written testimony?

correct?

financial evaluation analysis as well as the

knowledge, Comcast decision was based on

sentence of paragraph 12, you say "to my

lack of demonstrated willingness to carry

Specifically, paragraph 12.

unfounded, you have no expertise in this area,

affiliated network any differently than a non-

though? Are you familiar with it?

mean that you should not be treating an
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Tennis Channel more broadly on a system-by-

system level." Do you see that?

A Yes.

Q And what is that knowledge based

on?

A The first part, the financial

evaluation was done by another group within

the organization. And the second part, the

lack of demonstrated willingness was by my

repeated conversations with the field about

Tennis Channel.

Q Were there any other factors which

entered into the decision that you're

referring to in paragraph 12 other than the

two items that you mentioned there?

A Not that I know of. I did not

make the final decision on the equity offers.

Q So there could have been other

factors that entered into the decision.

You're just not aware of them, correct?

A There could have been.

Q And who would have made that

Neal R. Gross & Co., Inc.
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decision that you're referring to?

A I believe Matt Bond made the

ultimate decision.

Q And does he share with you the

factors that go into all his decision making?

A No.

Q You have no reason to believe that

he shared with you all the factors that he

considered in this decision, is that correct?

A I have no reason to believe or not

believe.

Q Can you turn to paragraph 18 of

your direct written testimony? Do you see the

second sentence? You say "Moreover, there was

no identifiable benefit to Comcast or its

customers for these costs."

A Yes.

Q What do you mean "identifiable

benefit"?

A I believe that's the calls to the

field to say do you believe that you will

acquire new customers.

Neal R. Gross & Co., Inc.
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consider?

A Not that I was asked to consider.

benefits that are not identified?

And the benefit that was identified was the

It probably didn't come out clearly
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Q Could have there been benefits

A No. I mean if the systems say we

A That's right.

Q Were there any that you asked to

A Could you repeat your question

Q Were there any other benefits that

Q I could. I'm just trying to think

the first time. Paragraph 18, you're talking

that were not referenced? In other words,

again, please?

about it not making good business sense. And

one conveyed to you by the field, correct?

clearer.

how I can rephrase it to make it a little more

you say there was no identifiable benefit.

may not have been identified?

To me, that's pretty clear.

don't think this is going to drive sub growth.
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Q Can you turn to paragraph 19 of

your direct written testimony? That's a short

paragraph and you say there "Comcast's

decision to decline Tennis Channel's proposal

had nothing to do with The Golf Channel,

Versus, or any other affiliated network.

Rather, the decision was based upon the

economic cost-benefit analysis described

above."

How do you know that?

A I never heard anyone bring it into

the contemplation of the decision.

Q But there may have been other

factors that were considered that you never

heard of, correct?

A There could have been.

Q Ms. Gaiski, I just have a

background question. The reference to "dual

elimination" --

A Illumination.

Q Illumination. That's a phrase

that's new to me, at least. Can you share

Neal R. Gross & Co., Inc.
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••••••••••••••••••••••••••••••••••••••••••••



••••••••••••••••••••••••••••••••••••••••••••

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

Page 2452

with us exactly what that means?

A It means that one channel appears

on two levels of service.

Q And what would be the benefit of

Comcast to providing a channel on two

different tiers. Is that essentially what's

going on?

A That's right, essentially a

benefit to the customer. So digital classic

is $17.95 and sports tier ranges from $5 to

$8. So dual illuminate some of the services

to benefit the customers because if a customer

says I don't want to spend $18 a month, I want

to spend $7 a month, we can show them a

different level of service they can purchase.

Q So you could have a channel on a

sports tier and on a more widely-distributed

tier, the same channel?

A That's right.

Q And I can understand from a

consumer's point of view how the consumer

would like that, but how would that benefit

Neal R. Gross & Co., Inc.
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Comcast?

A Well, if a consumer said -- we

have a chance of catching the consumer to buy

one of the packages. It just gives them more

options.

Q Is it a money-making proposition

for Comcast to do that?

A Sure, exactly. So if it was only

on $17.95 and the customer said oh, I don't

have $17.95 a month, they just say no, I'm not

going to spend any extra money with you. This

way we can say there's this package over here

that's $7.95. And the customer says oh, I can

spend $7.95 a month. I'll buy this package.

Q Is that type of arrangement

anything that to your knowledge was considered

with respect to providing The Tennis Channel

on Comcast systems?

A We actually have quite a few

systems that dual illuminate on Dl about a

million total subs in a footprint that do dual

illuminate.

Neal R. Gross & Co., Inc.
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A Yes.

subscribers?

scale?

so?

If you do

A I wouldn't say it's economical.

Q That's a small proportion of
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Q So it's economical to do it on a

Neal R. Gross & Co., Inc.
202-234-4433

A That's right.

Q Why is Comcast not providing that

A It's a financial issue and it goes

Q Of subscribers. But it's not

are quite large.

it across the entire company, the total fees

economical for Comcast to do it on a larger

asking for on his May 12th proposal. He was

asking us to dual illuminate him on Tennis

back it's essentially what Ken Solomon was

widely -- on a larger scale to more

small scale, say -- did you say a million or

arrangement, that dual arrangement on a more

Channel on Dl or digital starter.

Comcast's overall service population, correct?
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illumination on Dl.

benefit there.

illuminated have decided that there is a cost

reworked their economics with us and the deal
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(Pause. )

Q Is Comcast carrying the NHL
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Q And is that plan being carried out

Q So with respect to the NHL, it did

Q And it didn't make economic sense
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A That's right. They came in and

A Yes, that's right.

I'd say in those systems that are dual

the same total aggregate fees.

wouldn't we give it to more customers.

a dual package nationwide?

on all of Comcast systems?

whether we carried on sports tier and dual

network on a dual illumination plan, package?

whether we carried on sports tier only or

was virtually the same total aggregate fees,

make economic sense for Comcast to carry it on
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to do the same for The Tennis Channel on a

nationwide basis?

A That's right. Their fees were

multiples of times larger by doing that.

Q If their fees had been lower,

would it have made more economic sense then to

carry The Tennis Channel?

A Absolutely.

MR. SCHONMAN: I h ave no further

questions, Your Honor.

JUDGE SIPPEL: Redirect.

MR. CARROLL: Just a little bit.

May I, Your Honor?

JUDGE SIPPEL: You may proceed,

yes, sir.

REDIRECT EXAMINATION

BY MR. CARROLL:

Q Ms. Gaiski, with respect to the

NHL, I think we only people cleared under the

protective order, how much are you paying the

NHL per sub under the contract?

A

Neal R. Gross & Co., Inc.
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broad distribution to the NHL?

tier equalled the total aggregate fees on a

A That's exactly right.
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A That's right.
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Q And how does that compare to
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A They changed their per sub per

Q In other words, the per subscriber

Q And the price now for that broader

is that right?

distribution is around

asking you to give them broader distribution,

price the NHL was charging you, they actually

dropped the price as part of the exchange of

digital classic level service.

worked? Why wouldn't it cost any more money?

so that the total aggregate fees on a sports

wouldn't have cost any more money for the

the Enforcement Bureau's questions that it

broader distribution, just explain how that

Why did it not cost any more money to give

month fee from what it was on the sports tier
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Tennis Channel's price?

A Tennis Channel is .. cents.

Q Okay. I want to go back. His

Honor was asking some questions about the

field and the way it reports through -- I just

want to make sure we get a clear record.

Put aside the May-June period of

2009 for a moment. As a general matter in

your area of responsibility, do you have

periodic reports or meetings that you have

with people in the field?

A Yes. I have a monthly field call.

I talk to the field every month.

Q Okay, a monthly field call and

what is the subject generally of that monthly

field call?

A Everything that's going on in the

Programming Department. So every network that

we're talking to, what deals we're striking

and then they talk back. They give me

feedback. They tell me what programmers are

in the field meeting with them, what kind of
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A In some instances.

Q Okay. What types of instances

you have?

would that be and what types of situations

•••••••••••••••••••••••••••••••e••••••••••••
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It's a total

Q And what about customer interest?
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Q Does the monthly field call

A If the existing channel is doing

A Well, yes, in that I'll ask them,

I'll say to them we're thinking about doing a

Does customer interest in particular

discussion in the monthly field discussions

a monthly basis about existing channels?

you're already carrying?

programming content, we might mention that

something significantly different with their

we're in renewal with the channel, if we are.

programming ever come up as a topic of

would you have conversation with the field on

much like I had my call about Tennis Channel.

discussion you have relate as well to channels

exchange of information.

deals they're being offered.1
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